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2. Witnesses (§ 177*) — Competency — Interest — Transactions with 
Decedent. — Code 1904, § 3346, providing that where one of the origi- 
nal parties to a transaction is dead, the other party thereto may not 
testify in his own favor, unless he is first called to testify in behalf 
of decedent, or unless a person having an interest in the transaction, 
derived from decedent, has testified in behalf of the latter or of him- 
self, does not render a defendant incompetent to rebut the testimony 
of an administrator, suing on a transaction with decedent, as to state- 
ments alleged to have been made by defendant to the administrator 
after decedent's death. 

[Ed. Note. — For other cases, see Witnesses,. Cent. Dig. § 718; Dec. 
Dig. § 177.* 13 Va.-W. Va. Enc. Dig. 948.] 

3. Evidence (§ 383*) — Accounts — Conclusiveness. — An admission 
by defendant that an account, taken by him from his books, and ren- 
dered to the administrator of a deceased party to the account, at the 
administrator's request, which shows items to which the administra- 
tor is entitled and payments made by defendant to decedent, is cor- 
rect, includes both debits and credits, and must be received in its en- 
tirety, subject to the right of the administrator to surcharge it for 
errors apparent on the face of the account, or by proper evidence. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1669; Dec. 
Dig. § 383.* 1 Va.-W. Va. Enc. Dig. 84, 87.] 

Error to Circuit Court, Hanover County. 

Action by C. L. Collins, administrator of C. R. Collins, deceased 
against A. Wright and another, partners under the firm name of 
A. & C. Wright. There was a judgment for plaintiff, and de- 
fendants bring error. Reversed and remanded. 

C. W. Throckmorton and Sam. A. Anderson, for plaintiffs in 
error. 

Smith, Moncure & Gordon and Hill Carter, for defendant in 
error. 



CARTER'S HEIRS v. COOPER. 

SAME v. SKEEN. 

Jan. 13, 1911. 

[69 S. E. 944.] 

1. Dismissal and Nonsuit (§ 60*) — Involuntary Dismissal — Grounds 
— Want of Prosecution. — It was error to dismiss an action because 
of failure of plaintiff to prosecute it with reasonable diligence, and 
because no order, except an order of continuance, had been entered 
for more than five years, where defendants had not attempted to 
hasten the trial and are now ready and able to try the case with as 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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complete justice to themselves as when the suits were brought, and 
plaintiffs have appeared at each term of court and in answer to the 
motion to dismiss declare their readiness, and moved to proceed with 
the trial on the merits at once. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. 
§§ 140-152; Dec. Dig. § 60.* 4 Va.-W. Va. Enc. Dig. 692, et seq.] 

2. Attorney and Client (§ 101*) — Authority of Attorney — Compro- 
mise. — There was no error in refusing to enter as the judgment of 
the court a compromise entered into between counsel for the par- 
ties, where plaintiff's counsel had no authority to make the com- 
promise. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. 
§§ 209-216; Dec. Dig. § 101.* 3 Va.-W. Va. Enc. Dig. 39.] 

Error to Circuit Court, Wise County. 

Actions by Dale Carter's Heirs against Kernan Cooper and 
against Nathaniel Skeen. From judgments dismissing the ac- 
tions, plaintiffs bring error. Reversed and remanded. 

Rufus A. Ayers, E. H. Fulton, John J. Stuart, W. H. Rouse, 
and Phlegar & Powell, for plaintiffs in error. 

Vicars & Peery, D. D. Hull, Jr., and W. J . Henson, for de- 
fendants in error. 



POND'S ADM'X v. NORFOLK & W. RY. CO. 

Jan. 12, 1911. 

[69 S. E. 949.] 

1. Negligence (§ 12*) — Acts in Emergency. — One acting in an 
emergency is not required to adopt the wisest or safest possible 
course in order to prevent injury. 

[Ed. Note. — For other cases, see Negligence, Cent. Dig. § 14; Dec. 
Dig. § 12.* 10 Va.-W. Va. Enc. Dig. 392.] 

2. Master and Servant (§ 278*) — Injuries to Servant — Actions — 
Sufficiency of Evidence. — In an action for the death of an engineer 
by running into an open switch and colliding with a yard engine, 
evidence held to show that sufficient time did not intervene after 
discovering decedent's danger to have avoided the accident by re- 
moving the switch engine before it was struck. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§ 962; Dec. Dig,. § 378.* 10 Va.-W. Va. Enc. Dig. 389.] 

3. Master and Servant (§ 240*) — Injuries to Servant — Contributory 
Negligence — Violation of Employer's Rules. — Defendant railroad 
company's rules provided that when within yard limits trains must 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



